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KEYNOTE ADDRESS:
The Future of the Death Penalty in
Kentucky and America
Stephen B. Bright'
IT is great to be home again. I want to thank Dean Brennan, Professor Lollar,
Public Advocate Ed Monahan, and the Kentucky Bar for having me. But
I particularly want to thank this law school. The land grant universities have
made great contributions to this country and its people. When I came to this
law school in 1971 the tuition was $250 a semester. Attending the College of
Law and getting the great legal education that I received here freed me to go
out and do whatever I wanted as a lawyer. I am immensely grateful for that.
It is increasingly obvious that the end of capital punishment in the United
States is inevitable. I tell my friends in the South: You may not like marriage
equality, but it is the future. You may love the death penalty, but it is the past. I
would like to address three aspects of capital punishment. First is the emerging
consensus against the death penalty and the factors that have contributed to it.
Second is the inconsistency and lack of fairness and reliability in the imposition
of the death penalty because of prosecutorial discretion and inadequate legal
representation for many of those facing the death penalty. Finally, I will discuss
the continuing influence of racial prejudice and the impossibility of measuring
culpability for the intellectually disabled and mentally ill.
1. THE EMERGING CONSENSUS AGAINST THE DEATH PENALTY
The American Bar Association and the Jimmy Carter Presidential Library
had a national symposium on capital punishment on November 12, 2013 in
Atlanta.2 Che symposium examined where we are forty-one years after the
1 President and Senior Counsel for the Southern Center for Human Rights; Harvey Karp
Visiting Lecturer at Law, Yale Law School; and Visiting Lecturer, University of Georgia School of
Law. On Nov. IS, 2013, Professor Bright gave the keynote address at the Kentucky Bar Association's
Second Annual Forum on Criminal Law Reform in the Commonwealth of Kentucky at the
University of Kentucky College of Law.
2 See AMERICAN BAR ASSOCIATION, NATIONAL SYMPOSIUM ON THE MODERN DEATH
PENALTY, http://www.americanbar.org/groups/individuaLrights/projects/death-penalty-due-
processreviewproject/national-syposium-deathpenalty-cartercenter.html (last visited March
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Supreme Court's 1972 decision in Furman v. Georgia, which struck down
the death penalty as it was then practiced throughout the United States,3 and
thirty-six years after the Court's 1976 holding in Gregg v. Georgia and its
companion cases,' that allowed the resumption of capital punishment.s
Jimmy Carter, who as governor of Georgia signed into law the state's
death penalty statute that was upheld in 1976, called for an end to capital
punishment.6 He said that the death penalty is imposed on the poor, on racial
minorities, and on people with diminished mental capacity. He pointed out
that the only country in the Western Hemisphere-the only member of
NATO-that has the death penalty is the United States. He also observed that
97% of all executions in the world take place in four countries: China, Saudi
Arabia, Iran, and the United States. The company we keep tells us something
about the compatibility of this punishment with our values.
Dorothy Toth Beasley, who as an Assistant Attorney General argued
Furman for the State of Georgia in 1972 and went on to a distinguished career
as a lawyer and an appellate judge, agreed that it is time to abandon the death
penalty because it has not worked.
Just a week earlier, Justice John Paul Stevens spoke at the University of
Georgia. He is the only member of the Supreme Court who was a part of the
Gregg v. Georgia decision in 1976 and is still alive today.Justice Stevens said that
while he had voted to uphold the death penalty in 1976, and thought it was the
right vote then, he no longer believes that the death penalty is constitutional.
At the time of Gregg, it was the belief of the Justices that there were, or would
be, safeguards that would protect against the constitutional defects identified in
Furman. But, in fact, some of the protections were never realized and some of
the ones that were in place, such as carefl review in habeas corpus proceedings
12, 2014) (including videos of presentations by President Carter and others at the symposium).
3 Furman v. Georgia, 408 U.S. 238 (1972). The opinions of the five justices concluded that the
death penalty was being imposed so discriminatorily, id. at 249-252 (Douglas, J., concurring), id. at
3o (Stewart, J., concurring), id. at 364-366 (Marshall, J., concurring), so arbitrarily, id. at 291-295
(Brennan, J., concurring), id. at 306 (Stewart,J., concurring), and so infrequently, id. at 310 (White,
J., concurring), that any given death sentence was cruel and unusual. Justice Brennan also concluded
that because "the deliberate extinguishment of human life by the State is uniquely degrading to
human dignity" it was inconsistent with "the evolving standards of decency that mark the progress
of a maturing society."Id. at 270, 291.
4 Gregg v. Georgia, 428 U.S. 153 (1976) (upholding death penalty statute enacted by Georgia in
1973); Proffitt v. Florida, 428 U.S. 242 (1976) (upholding the Florida statute); Jurek v. Texas, 428 U.S.
262 (1976) (upholding the Texas statute).
5 For a discussion of the legal challenges that led to Furman and the legislative response that
led to the Court allowing the resumption of capital punishment, see generally EVAN J. MANDERY,
A WILD JUSTICE: THE DEATH AND RESURRECTION OF CAPITAL PUNISHMENT IN AMERICA (2013).
6 THE CARTER CENTER, REMARKS BY FORMER U.S. PRESIDENT JIMMY CARTER AT THE
NATIONAL SYMPOSIUM ON THE MODERN DEATH PENALTY IN AMERICA (Nov. 12, 2013) https://
www.cartercenter.org/news/editorials-speeches/death-penalty-speech-1m2I3.html.
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by federal courts, have been blocked by procedural rules' or severely restricted.8
Justice Stevens mentioned his concurring opinion in Baze v. Rees, a case out
of Kentucky in which the Court held that lethal injection does not violate
the Constitution.' In his concurring opinion, near the end of his career on the
Court,Justice Stevens said that he had reached the same conclusion thatJustice
Byron White reached in Furman: that the "'needless extinction of life with only
marginal contributions to any discernible social or public purposes . .. would be
patently excessive' and violative of the Eighth Amendment.""
Justice Stevens followed others on the Court who voted to uphold the
death penalty, but later expressed their regrets. Justice Harry Blackmun voted
to uphold the death penalty in both Furman and Gregg. However, twenty-two
years after Furman he concluded that despite the efforts of the states and the
Court, "the death penalty remains fraught with arbitrariness, discrimination,
caprice, and mistake" and announced that he would no longer "tinker with
the machinery of death."n Justice Lewis F. Powell, Jr. also voted to uphold
the death penalty in Furman and Gregg and wrote the majority opinion in
McCleskey v. Kemp, which upheld the death penalty by a 5-4 vote despite the
racial disparities in its infliction in Georgia." After retiring from the Court, he
told his biographer that he regretted his vote in that case and that the United
States still had the death penalty. '3
Mark Earleywho was a Republican Attorney General ofVirginia from 1998
to 2001 also spoke at the Carter Center symposium. Earley described himself
as a "cavalier supporter" of the death penalty when he took office, but after
fifteen executions he changed his mind because the deck was always stacked
7 See, e.g., Coleman v. Thompson, 5o U.S. 722 (199z) (denying habeas review because lawyer
missed a deadline in state post-conviction proceedings); Wainwright v. Sykes, 433 U.S. 72 (1977)
(denying habeas review because lawyer did not make a contemporaneous objection at trial).
8 See Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C. §§ 2244, 2255
(amending title 28 of the U.S. code to establish a one-year statute of limitations for filing habeas
corpus petitions and requiring in those cases, inter alia, deference to legal conclusions of state
courts); Harrington v. Richter, 131 S. Ct. 770 (201).
9 Baze v. Rees, 553 U.S. 35 (2oo8).
so Id. at 83.Justice White wrote in Furman that the infrequent imposition of the death penalty
was a "pointless and needless extinction of life with only marginal contributions to any discernible
social or public purposes. A penalty with such negligible returns to the State would be patently
excessive and cruel and unusual punishment violative of the Eighth Amendment." Furman v.
Georgia, 408 U.S. 238, 312 (1972) (White,J., concurring).
ii Callins v. Collins, 5zo U.S. 1141, 1144-45 (1994) (Blackmun, J., dissenting). "Experience,"
Justice Blackmun said, "has taught us that the constitutional goal of eliminating arbitrariness and
discrimination from the administration of death can never be achieved without compromising
an equally essential component of fundamental fairness-individualized sentencing." Id. at 1144
(citations omitted).
12 McCleskey v. Kemp, 481 U.S. 279,309,313 (1987)-
13 John C.Jeffries,Jr.,JusTxcE LEwis F. POWELL,JR.: A BIOGRAPHY 451 (1994);JhUticePowell's
New Wisdom, N.Y. TIMES, Jun. II, 1994, http://www.nytimes.com/1994/o6/Idopinion/justice-
powell-s-new-wisdom.html.
2013- 20141] 741
KENTUCKY LAW JOURNAL
against the defendant. 14 Virginia has executed 110 people since 1976 and ranks
second to Texas in the number of executions carried out since then." Yet Earley
predicted that the days of the death penalty are numbered in Virginia.16 And
that appears to be the case-in the last five and one-half years, only four people
have been sentenced to death in Virginia,17 and there are only ten people on
Virginia's death row today."
This is consistent with trends all across the country in the last fifteen
years. In early 2000, George Ryan, the Republican governor of Illinois, who
had been a supporter of capital punishment when he was a legislator, declared
a moratorium on the death penalty in Illinois." It was sparked by the near
execution of a man named Anthony Porter.20 On the day before Porter's
execution there was a question about whether he was mentally competent to
be executed-that is, whether he had an adequate understanding of why he
was being put to death. If a condemned inmate does not understand why he is
being put to death, he is treated until such time that he does understand, and
once he understands, he is then put to death. 21 That was the reason that Porter
was not executed.
After Porter's execution was stayed, journalism students at Northwestern
University not only proved that Porter did not commit the crime-and could
not possibly have committed the crime-but they found, and got a confession
from, the person who did commit the crime.22 That was the third exoneration by
students in journalism classes at Northwestern. Some people say that Porter's
14 AMERICAN BAR ASSOCIATION, NATIONAL SYMPOSIUM ON THE MODERN DEATH PENALTY,
Professionalism and the Role of the Bar in Ensuring Fairness: Defense Lawyers, Prosecutors, and Judges,
supra note z (video of Earley's remarks).
15 Number ofExecutions by State and Region Since 1976, DEATH PENALTY INFO. CTR. (Jan. 24,
ZO4), http://www.deathpenaltyinfo.org/number-executions-state-and-region-19 7 6.
16 See Professionalism and the Role of the Bar in Ensuring Fairness: Defense Lawyers, Prosecutors,
andfudges, supra note 2 (video of Earley's remarks).
17 Larry O'Dell, Virginia's Death Row Population Down to 8, NBC WASHINGTON (Mar. 8,
2o3) http://www.nbcwashington.com/news/local/Virginias-Death-Row-Population-Down-to-
8-19 62844n.html; Death Row Inmates by State, DEATH PENALTY INFO. CTR. (July I, 2013), available
at http://www.deathpenaltyinfo.org/death-row-inmates-state-and-size-death-row-year.
18 Id.
19 Dirk Johnson, No Executions in Illinois Until System is Repaired, N.Y. TIMES (May 21, 2000)
http://www.nytimes.com/2000/0 5 /2i/us/no-executions-in-illinois-until-system-is-repaired.
html.
20 Another Near-miss on Death Row, THE CHICAGO TRIBUNE (Feb. 5, 1999) http://articles.
chicagotribune.com/i 9g 9-o2-o 5/news/9 9 02o50065_llinois-since-capital-punishment-death-
penalty-anthony-porter.
21 Id. See also Panetti v. Quarterman, 551 U.S. 930 (2007); Ford v. Wainwright, 477 U.S. 399
(1986); Singleton v. Norris, 319 E3 d roi8 (8th Cir. 2003) (en banc) (holding Arkansas could forcibly
medicate inmate to make him competent for execution).
22 Douglas Holt and Steve Mills, Unshackled and Ecstatic, THE CHICAGO TRIBUNE (Feb. 5,
1999), http://articles.chicagotribune.com/i999-o2-o5/news/9902050233_i-prosecutors-warrant-
anthony-porter.
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exoneration shows that the system works. But the system is not working when
an innocent person like Anthony Porter spends sixteen years on death row
for a crime he did not commit and is exonerated not by anything the police,
the prosecution, the judiciary, the defense, or anyone else in the legal system
did-but because some students, who instead of taking chemistry that semester,
took journalism and decided as a class project to see if the people on death row
were guilty of the crimes of which they had been convicted. Porter's was the
thirteenth exoneration in Illinois, which had carried out twelve executions. 23
Illinois got it wrong more often that it got it right on the most fundamental
issue of guilt and innocence.
Governor Ryan appointed a commission to study the death penalty and it
found four more innocent people.24 In 2003, Governor Ryan pardoned those
four people and commuted the sentences of the 167 who remained from death
to life imprisonment because of the many flaws that had been documented. 2s
Then, in 2011, the Illinois legislature voted to repeal the state's death penalty
and Governor Pat Quinn signed it into law.26
Five other states have recently abandoned the death penalty. The New York
Court of Appeals held that state's death penalty was unconstitutional,2 7 after
nine years of having the death penalty in New York and spending millions
and millions of dollars to put seven people on death row-none of whom were
executed. In 2007, in New Jersey, a commission including prosecutors, lawyers,
law enforcement, victim's families, business people, and legislators concluded
that capital punishment takes too long, costs too much, re-victimizes the victims,
and serves no legitimate law enforcement punishment.28 It found that there was
little to show for the death penalty in terms of executions, and it carried with
it the grave risk of the ultimate injustice: the execution of an innocent person.29
New Mexico repealed the death penalty in 2009,30 Connecticut did the same in
2012,' and Maryland repealed its death penalty statute in 2013.32
23 Jodi Wilgoren, Citing Issue of Fairness, Governor Clears Out Death Row in Illinois, N.Y.
TIMES (Jan. 12, 2003) http://www.nytimes.com/2oo3/oh/I2/us/citing-issue-of-fairness-governor-
clears-out-death-row-in-illinois.html.
24 Id.
25 Id.
26 Cheryl Corley, Illinois Abolishes 7he Death Penalty, NAT'L PUB. RADIO, Sept. 3, 20xx, http://
www.npr.org/20IL/0 3/09/1 3 43 94946/illinois-abolishes-death-penalty
27 People v. LaValle, 817 N.E.2d 341, 359 (N.Y. 2004).
28 NEWJERSEY DEATH PENALTY STUDY COMMISSION REPORT 1-2 (2007), available at http://
www.njleg.state.nj.us/committees/dpsc-final.pdf.
29 Id.
3o Death Penalty Is Repealed in New Mexico, N.Y. TIMES, Mar. I8, 2009, available at http://
www.nytimes.cOm/2009/03/19/us/I9execute.html?_r=o.
31 David Ariosto, Connecticut Becomes z7th State to Abolish Death Penalty, CNN.coM, Apr. 25,
2012, http://www.cnn.cOm/2oz2/o4/25/justice/connecticut-death-penalty-law-repealed/.
32 Maryland: Governor Signs Repeal of the Death Penalty, N.Y. TIMES, May 2, 20 13, http://www.
nytimes.cOm/2013/0/03/us/maryland-governor-signs-repeal-f-the-death-penaltyhtml.
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There has been no effort to reintroduce the death penalty in any of those
states or the twelve others that do not have the death penalty. The trend has
been in one direction. The New York experience provides an example of the
shift in attitudes toward the death penalty. In 1994, Mario Cuomo was defeated
in his fourth run for Governor of New York because of his opposition to the
death penalty. His opponent, George Pataki, promised that if he was elected,
he would sign into law the death penalty, unlike Cuomo who had repeatedly
vetoed legislation providing for the death penalty. Pataki also criticized Cuomo
for refusing to extradite an inmate in the New York prisons to Oklahoma to be
executed and promised to send the prisoner to Oklahoma. Pataki was elected,
the death penalty was enacted and Pataki returned the man to Oklahoma where
he was executed." Yet once the New York Court of Appeals declared the death
penalty unconstitutional, there has been no effort in the New York legislature
to pass a new death penalty statute. And when Cuomo's son ran for governor in
2010 against a fellow who carried a baseball bat around to show how tough he
was,14 the death penalty did not even come up as an issue and Andrew Cuomo
was elected.
The death penalty has not just been rejected by people like President
Carter; Justices Stevens, Blackmun, and Powell; and by legislators, but also
by prosecutors and jurors. There has been a steep decline in the imposition
of the death penalty at trials and in executions by the states. This puts into
perspective the importance and value of the death penalty to society. As Justice
White observed in Furman, if the death penalty is imposed infrequently, it is
serving negligible law enforcement purposes.35 In the mid 1990s juries were
sentencing over 300 people to death per year.36 By 2001, the imposition of
the death penalty by juries was down to 150 per year-half of what it had
been just five years earlier." It declined to 100 by 2010,38 eighty in 2011, and
seventy-seven in 2012.39
33 Kevin Sack, New York Transfers Killer to Oklahoma toAwait Execution, N.Y. TIMES, January
12, 1995, http://www.nytimes.com/19 95/oi/12/nyregion/new-york-transfers-killer-to-oklahoma-
to-await-execution.html.
34 Michael Barbaro, G.O.P Candidate's Fiery Campaign Rattles Party, N.Y. TIMES, Sept. 12,
2oo, http://www.nytimes.coM/2oio/o9/i3/nyregion/i3repubs.html?pagewanted=all&gwh=7xA447
oCoFFZ4 9826o6BF 7 6EoB587D&gwt=pay.
35 See Furman v. Georgia, 408 U.S. 238,312 (1972) (White, J., concurring); see also supra notes
9-io and accompanying text.
36 DEATH PENALTY INFO. CTR.,THE DEATH PENALTY IN 2013: YEAR END REPORT I (2013),
available at http://deathpenaltyinfo.org/documents/YearEnd2o3.pdf. The most were years 1994
and 1996, when 315 people were sentenced to death in the United States. Id. Eighty were sentenced
to death in 2013. Id.
37 Id.
38 Id
39 See id.; see also DEATH PENALTY INFO. CTR., THE DEATH PENALTY IN 2011: YEAR END
REPORT I (2oiI), available at http://www.deathpenaltyinfo.org/documents/20HI-Year-End.pdf.
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The number of executions in a year has dropped from a high of ninety-eight
in 1999 to the mid-forties since 2007.40 Most of those executions have taken
place in a few states. Eighty-two percent were in the South-the states of
the old Confederacy.41 Texas, Virginia, Oklahoma, and Florida are responsible
for 60% of all the executions carried out since 1976.42 And just 2% of all the
counties in the United States account for the majority of people who have been
executed since 1976.43 That is, sixty-two of the 3143 counties in the United
States account for over half the executions that have taken place." And 20%
of the counties in the United States account. for all of the 3125 people on
death row. So while thirty-two states have laws providing for the death penalty,
only 20% of the counties are responsible for the people that are under death
sentences.
There has been a similar decline in imposition of the death penalty in
Kentucky. Seventeen death sentences were imposed in Kentucky between 2000
and 2006,45 but in the last seven years, only four people have been sentenced to
death: two in 2010 and one each in 2011 and 2012.' Kentucky has executed
only three people since 1976, and two of those were volunteers-people who
gave up their appeals and wanted to be executed.47 Seven people on Kentucky's
death row died of natural causes.48 In short, Kentucky is spending millions of
dollars to carry out one execution every twelve years, and only one involuntary
execution every thirty-seven years. And this was done by a system found
deficient by the American Bar Association's assessment team. 9 It raises the
question of whether it is really worth the cost to accomplish so little.
40 DEATH PENALTY INFO. CTR., FACTS ABOUT THE DEATH PENALTY I (Jan. 24, 2014),
available at http://www.deathpenalryinfo.org/documents/FactSheet.pdf.
41 See id. at 3.
4 2 Id.
43 James Liebman & Peter Clark, Minority Practice, Majority's Burden: The Death Penalty Today,
9 OHIo ST. J. CRim. LAW 255 (2oz), available at http://moritzlaw.osu.edu/students/groups/osjcl/
files/2012/o5/Liebman.pdf; RICHARD C. DIETER, DEATH PENALTY INFO. CTR., THE 2% DEATH
PENALTY: HOW A MINORITY OF COUNTIES PRODUCE MOST DEATH CASES AT ENORMOUS COSTS
To ALL I (Oct. 2013), available at http://deathpenaltyinfo.org/documents/IwoPercentReport.pdf.
44 Id. at n.7.
45 Death Sentences in the United States From 1977 By State and By Year, DEATH PENALTY INFO.
CTR., http://www.deathpenaltyinfo.org/death-sentences-united-states-197 7 -2oo8 (last visited
Jan. 26, 2014) (noting that for those sentenced to death more than once, only the most recent
sentence is counted).
4 6 Id.
47 Death Penalty Information, Executions and Natural Deaths Since 1976, KENTUCKY DEPT. OF
PUB. ADvOCACY, http://dpa.ky.gov/ci/dp.htm (last visited Jan. 26, 2014).
48 Id
49 Representatives from the American Bar Association presented the ABA's analysis
of Kentucky's death penalty at the forum on Nov. 15, 2013. See Am. BAR AssN, EVALUATING
FAIRNESS AND ACCURACY IN STATE DEATH PENALTY SYSTEMS: THE KENTUCKY DEATH PENALTY
ASSESSMENT REPORT 210 (2on), available at http://www.americanbar.org/content/dam/abal
administrative/death-penalty-moratorium/finalky.report.authcheckdam.pdf.
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A major reason for the decline in imposition of the death sentences and
executions is the disturbing number of exonerations that have occurred.s0 We
know today that many people who were found guilty beyond a reasonable
doubt in capital and non-capital cases were actually not guilty at all.
Kirk Bloodsworth was sentenced to death for the sexual molestation of a
four-year-old girl. He maintained his innocence, but nobody believed him, and
he was sentenced to death. Years later his lawyer, Robert E. Morin, found that
the evidence in the case had not been destroyed. The perpetrator had left a small
semen stain on the little girl's clothes. Morin obtained DNA testing (there
was no DNA testing at the time of Bloodsworth's trial) which revealed that
Bloodsworth was not the person who committed the crime.s" That exoneration
and many others have made it impossible to avoid recognizing that the courts,
which many thought were making correct decisions, are making huge mistakes
on the most basic issue of whether those accused of crimes are actually guilty
of them. As the Canadian Supreme Court said in refusing to extradite a person
to the United States to face the death penalty, as most countries do: the courts
are, and will always remain, fallible and reversible, while death will always be
final and irreversible.5 2 States have already executed innocent people-like
Carlos DeLuna3 and Cameron Todd Willingham in Texas,5 4 and Troy Davis
in Georgiass-and will continue to execute innocent people so long as they
have the death penalty.
It is unnecessary to risk the execution of innocent people with the availability
of the sentence of life imprisonment without the possibility of parole. A state
can still enforce its criminal laws. It can protect the community from people
it believes to be guilty of heinous crimes without the financial and emotional
costs of trials and the appeals in death penalty cases. And if mistakes are later
discovered, the innocent are still alive to be released and allowed to live the
remainder of their lives.
50 See Scott Christianson, INNOCENT: INSIDE WRONGFUL CONVICTION CASES (2004); Stanley
Cohen, THE WRONG MEN: AMERICA's EPIDEMIC OF WRONGFUL DEATH Row CONVICTIONS
(2oo3); Barry Scheck, Peter Neufeld &Jim Dwyer, ACTUAL INNOCENCE: FIVE DAYS TO EXECUTION
AND OTHER DISPATCHES FROM THE WRONGLY CONVICTED (2000).
51 See generally Tim JUNKIN, BLOODSWORTH: THE TRUE STORY OF ONE MAN'S TRIUMPH OVER
INJUSTICE (2005).
52 United States v. Burns, 2001 SCC 7 (Can.).
53 See David Grann, Trial by Fire: Did Texas execute an innocent man? THE NEW YORKER
(Sept. 7, 2009), available at wwwnewyorker.com/reporting/2009/o9/07/09o907fa fact_
grann?printable=true.
54 James S. Liebman et al., Los Tocayos Carlos, 43 COLUM. Hum. RTs. L. REV. 711 (2012); James
S. Liebman et al., Los TOCAYOS CARLOS, http://www3.law.columbia.edu/hrlr/tc/ (last visited
Mar. 25, 2014).
.55 THE INNOCENCE PROJECT, TROY DAVIS EXECUTED IN GEORGIA DESPITE SUBSTANTIAL
EVIDENCE POINTING TO INNOCENCE (Sept. 21, 2011), http://www.innocenceproject.org/Content/
Troy.DavisExecuted in_GeorgiaDespite SubstantialEvidencePointingsto Innocence.php.
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II. THE INCONSISTENT, UNFAIR, AND UNRELIABLE IMPOSITION OF THE
DEATH PENALTY
One reason the death penalty was struck down in 1972 was that it was
randomly and arbitrarily inflicted. As Justice Potter Stewart said, being
sentenced to death was like "being struck by lightning."s6 There was no reason
why one person received the death sentence while hundreds of other people,
who committed similar or more aggravated crimes, did not. That is still true
today.'Ihe major reasons for it are the discretion exercised by prosecutors and
differences in the competence of lawyers assigned to represent people facing
the death penalty.
The two most important decisions made in every death penalty case are
made by prosecutors-whether to seek the death penalty and whether to offer
a plea bargain that would resolve the case with a sentence less than death. Many
prosecutors do not ever seek the death penalty. Even in Georgia, Alabama, and
in the rest of the South, there are prosecutors who think the death penalty is
law enforcement quackery and do not spend the time and money to pursue it.
On the other hand, there are prosecutors who seek the death penalty every
time they have the opportunity. One reason Texas has carried out so many
executions has been several aggressive prosecutors who sought the death
penalty at every opportunity and usually refused to plea bargain. Harris County,
which includes Houston, has executed more people than any state except Texas
itself.s7 Those people were sentenced to death during the tenure of District
Attorneys Johnny Holmes and Chuck Rosenthal. Rosenthal had to resign in
2008 in a scandal that involved campaign money, an affair with his assistant,
and, most disturbing, emails with racial slurs, racist cartoons, and racist jokes."
The man who had been making the decision to seek the death penalty in Harris
County for four years was a crude racist. After the scandal, Patricia Lykos, a
former judge, became the district attorney. Once she took office, there were
far fewer death sentences imposed in Harris County.59 Lykos's office sought
56 Id. at 309.
57 One hundred and fifteen people sentenced to death in Harris County were executed
between 1976 and the end of 2014. Executions by County, DEATH PENALTY INFO. CTR., http://
www.deathpenaltyinfo.org/executions-county (last visited Jan. 21, 2014). During that period, Texas
executed 509 individuals, far more than any other state. DEATH PENALTY INFO. CTR., FACTs ABOUT
THE DEATH PENALTY 3 (Jan. 24, 2014), available at http://www.deathpenaltyinfo.org/documents/
FactSheet.pdf.The next closest state was Virginia with io executions. Id.
58 Miriam Rozen, Houston Group Calls for DA's Resignation in Wake of Controversial E-
Mails, TEXAs LAWYER, (Jan. 28, 2008) http://www.alm.law.com/jsp/articlejsp?id=9oooo555981
6&slreturn=2040208222748; Brian Rogers, Rosenthal Cites Prescription Drugs in Resignation as
DA, HOUSTON CHRONICLE, Feb. 15, 2008, http://www.chron.con/news/houston-texas/article/
Rosenthal-cites-prescription--drugs-in-resignation-1600712.php.
59 Tom Benning, Death Sentences in Texas Declining Along with Nationwide Trend, Anti-
Capital Punishment Group Says, DALLAS MORNING NEws, Dec. 18, 2oo9, http://www.dallasnews.
com/news/crime/headlines/20091218-Death-sentences-in-Texas-declining-along-5227.eC.
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the death penalty in only two of twenty-eight capital cases in 2010 and Lykos
acknowledged: "In the vast majority of cases, we don't seek the death penalty."60
Harris County did not change, the police department did not change, nothing
changed except the district attorney.
Then there is the prosecutor's decision to plea bargain. As the Supreme
Court has said, "ours is a system of pleas, not a system of trials."' Most capital
and other criminal cases are resolved with plea bargains. Cases involving serial
killers, multiple victims, and horrible crimes are resolved with plea bargains,
but other, less aggravated cases go to trial and end up with the death penalty. It
usually depends upon the willingness of the prosecutors in the different cases
to resolve the cases with plea bargains.
It is impossible to prevent this inconsistency. Prosecutors in Kentucky, as
in most states, are elected in judicial circuits. The fifty-seven Commonwealth's
Attorneys are independent of one another. Each has his or her own approach
to the death penalty. So the practices in deciding whether to pursue the death
penalty or resolve capital cases with plea bargains will vary from one circuit to
another depending on the different prosecutors.
Whether the death penalty is imposed in a case also depends upon the
quality of legal representation provided the accused. A person accused of a
crime depends on his or her lawyer to investigate the prosecution's case, mount
a defense, and protect every right that a criminal defendant has. Yet defendants
have been sentenced to death not because they committed the worst crimes but
because they had the misfortune to be assigned the worst lawyer.62 There are no
greater and more egregious violations of the right to counsel than some that
occurred here in Kentucky, but were not corrected by the courts.
When I take up the right to counsel in my class I ask my students to
consider: How does a person facing the death penalty enforce the right to
counsel? It is the person's most fundamental right, upon which all other rights
depend, but what if the person is assigned an incompetent lawyer? The case of
Gregory Wilson provides a vivid example. What was Gregory Wilson, who
was facing the death penalty in Covington, Kentucky, to do when the judge
assigned William Hagedorn to be his lawyer?63
60 JeffreyToobin, The Mitigator:A New Way ofLooking at the Death Penalty, THE NEW YORKER
(May 9, 2011) available at http://www.newyorker.com/reporting/20n/05/o9/noSo9fa-fact-toobin.
61 Lafler v. Cooper, 132 S. Ct. 1376,1381 (2012).
62 Judge Boyce Martin observed in a capital case from Kentucky that defendants with "decent
lawyers" often avoided death sentences, while those assigned bad lawyers were sentenced to death.
He concluded, "the idea that the death penalty is fairly and rationally imposed in this country is a
farce." Instead, "the death penalty in this country is arbitrary, biased, and so fundamentally flawed
at its very core that it is beyond repair." Moore v. Parker, 425 E3d 250, 268 (6th Cir. 2005) (Martin,
J., dissenting).
63 See Wilson v. Rees, 624 F.3d 737, 739-741 (6th Cir. 2010) (Martin, J., dissenting); Andrew
Wolfson, Kentucky death-row inmate's trial littered with problems, COURIER-J., Sept. 10, 2010,
available at http://www.courier-journal.com/article/2zooo9o 7/NEWSodI3o9o6000 9 /; Wilson v.
CoM., 836 S.W.2d 872, 878 (Ky. 1992); Stephen B. Bright, Neither Equal nor Just: The Rationing and
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Hagedorn had been suspended from practice several times. He practiced
out of his home, where a Budweiser beer sign was hanging on the wall. Would
you go to that lawyer for even the most minor legal matter? If you were going
to get a will or a divorce and you went to the home of an attorney who had
no office and there was a Budweiser beer sign hanging on the wall, would you
stay? Or would you ease on down the street and find a law office with some
mahogany and some law books that indicated that the attorneys in it are serious
about practicing law?
There were other reasons for concern. The police had recently raided
Hagedorn's home and collected eight bags of stolen property from under the
floor. But what really upset Gregory Wilson was when he called the number
Hagedorn gave him and it was answered, "Kelly's Keg." Kelly's Keg is a bar
across the street from the courthouse. The number Hagdorn gave Wilson
worked fairly well; when Wilson called it the bartender would answer and
summon Hagedorn to the phone. But Hagedorn would not always remember
the conversation the next day.
So Gregory Wilson complained to Chief Judge Raymond Lape about
Hagedom and asked for a real lawyer. Judge Lape responded that Wilson,
who could not afford a lawyer, was welcome to have any lawyer he wanted, but
until he retained one he would be represented by Hagedorn. Wilson continued
to object through trial. As the Kentucky Supreme Court noted in reviewing
the case on appeal, "[alt many points during the trial, Wilson repeated his
assertion that his court-appointed standby counsel were, to use Wilson's words,
'unprepared, ill-trained, ill-equipped, and lacked the necessary competence and
experience"' and asked for "competent counsel."" Of course, Wilson's efforts
to replace Hagedorn did not help the attorney-client relationship. The trial
was a mockery of justice. Hagedorn was not there for part of the trial. In one
memorable part of the transcript, the Judge asked Hagedorn if he wanted
to cross-examine a witness and Hagedorn responded that he would like to
cross-examine but he had not seen the witness' direct testimony. Students, if
you have not taken Evidence yet, let me just say, before you cross-examine a
witness you should observe the direct testimony. Nevertheless, the Judge offered
to summarize the direct. And that is what he did and Hagedorn asked a few
questions on "cross-examination."
In another case, Jeffrey Leonard was represented by one of the ten lawyers
who represented people sentenced to death in Kentucky and were later
disbarred or resigned from the bar.6s The lawyer knew so little about Jeffrey
Denial of Legal Services to the Poor When Lafe and Liberty Are at Stake, 1997 ANN. SURV. AM. L. 783,
793-96.
64 Wilson v. Commonwealth, 836 S.W2d 872, 878, 883 (Ky. 1992).
65 Leonard's lawyer resigned from the bar to resolve charges that he had committed perjury
when testifying in Leonard's post-conviction proceedings. Andrew Wolfson, Lawyer Radolovich to
Give Up License Perjury Charge Came in Death-Penalty Case, COURIER-J., Feb. 6, 2oo7, available
at http://www.courier-joumal.com/article/2ooyo2o6/NEWSoL/702o6o446/Lawyer-Radolovich-
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Leonard that he did not know his name, and Leonard was tried under the name
'James Slaughter.'The lawyer did not know many other things about Leonard,
including that he was brain damaged. 66
Yet, the convictions and death sentences in both cases were upheld by the
Kentucky and federal courts.67 In any system that makes even a pretense of
fairness, surely these cases are scandalous embarrassments, front-page news.6 1
The bar, the judiciary, the entire government of Kentucky should be asking:
Why did this happen? How did it happen? How can we make sure it never
happens again? These cases should be investigated the same way the National
Transportation Safety Board examines an airplane crash-to see what went
wrong and how it can be prevented in the future. In a system of justice, these
cases would be summarily reversed and sent back for new trials with competent
counsel. But they were not reversed because the representation was just a little
bit worse than in other cases, and because the courts have accepted a standard
of legal representation that is so low that they will allow it to dip even a little
bit lower in these cases.
There is abundant evidence that people who are well represented are seldom
sentenced to death. In Virginia, criminal defendants were represented for years
by appointed lawyers who were not well compensated and were provided little
or no resources for experts and investigators. Many people were sentenced
to death and over 100 were executed. 69 Then Virginia created four regional
capital defender offices.70 Now, people are represented by lawyers who know
how to represent people in capital cases. The lawyers have investigators and
social workers on staff who specialize in discovering mitigating evidence. That
is a major reason that so few people have been sentenced to death in Virginia
recently.7 The capital unit of the Defender Association of Philadelphia has not
had a single client sentenced to death since it began taking 20% of the capital cases
give-up-license.
66 See Slaughter v. Parker, 467 F 3 d 51, 512 (6th Cir. 2006) (Cole,J., dissenting from denial of
rehearing en banc).
67 See Wilson v. Parker, 55 E3 d 682 (6th Cir. 2oo8); Wilson v. Com., 975 S.W.2d 901 (Ky.
1998); Wilson v. Com., 836 S.W.2d 872 (Ky. 1992); Slaughter v. Parker, 450 F 3d 224 (6th Cir. 2006);
Slaughter v. Com., 744 S.W.2d 407 (Ky. 1987).
68 Judge Boyce Martin described Wilson's case as a "particularly ugly example of why 'the
death penalty in this country is arbitrary, biased, and so fundamentally flawed at its very core that it
is beyond repair."' in his dissent upon the Sixth Circuit's denial to rehear Gregory Wilson's case. See
Wilson v. Rees, 624 F3 d 737 (6th Cir. 2010) (Martin J., dissenting) (citations omitted).
69 See Number ofExecutions by State and Region Since 1976, supra note IS.
70 THE SPANGENBERG GROUP, AMERICAN BAR ASSOCIATION AND THE STANDING
COMMITTEE ON LEGAL AID AND INDIGENT DEFENDANTS, A COMPREHENSIVE REVIEW OF
INDIGENT DEFENSE IN VIRGINIA 7 (Jan. 2004), available at http://www.americanbar.org/content/
dam/abalmigrated/legalservices/downloads/sclaid/indigentdefense/va-report2oo 4 .authcheckdam.
pdf.
71 There have been four death sentences in the last five and a half years in Virginia. See supra
note 17.
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in Philadelphia in 1993, while defendants represented by undercompensated
court-appointed lawyers continue to be sentenced to death in other cases
there. 2 Even in Texas, the Regional Public Defender for Capital Cases was
created in 2008 and has taken on representation of people in death penalty
cases in more and more counties in Texas." Its clients are not sentenced to
death because they have capable lawyers who know what they are doing.
The ABA assessment says that the Kentucky public defenders are
under-funded and over-worked. 74 'Ihat is true here and all over this country.
And for the same reason: a government that seeks to convict and execute people
has no incentive to pay for lawyers, investigators, mitigation specialists, and
experts to frustrate those very goals. Moreover, as Attorney General Robert
F. Kennedy said, "the poor man charged with crime has no lobby."7 For those
reasons, the legal profession and the judiciary must take the lead and demand
that there are well-funded public defenders and well-funded capital defender
offices if there is going to be a death penalty. A capital trial requires competent
counsel who specialize in the defense of capital cases and have resources for
investigation and experts. If Kentucky is going to pursue the death penalty-for
that one involuntary execution every thirty-seven years-then it must pay the
price to do it as close to right as it possibly can. But that is unlikely.
III. RACE AND IMPOSSIBLE QUESTIONS ABOUT
INTELLECTUAL DISABILITIES AND MENTAL HEALTH
Capital punishment is bound up in the terrible history of race in the United
States. The death penalty was essential to the institution of slavery. Michigan
abolished the death penalty in 1846,'6 and other northern states did so or
restricted the death penalty to murder cases before the Civil War.77 But that
could not be done in the South. It could not be done in a slave-holding state
72 James M. Anderson & Paul Heaton, How Much Difference Does the Lawyer Make? 7he Effect
of Defense Counsel on Murder Case Outcomes, 122 YALE L.J. 154 (2012); Nancy Phillips, In Life and
Death Cases, Costly Mistakes, PHILADELPHIA INQUIRER (Oct. 23, 20II) http://www.deathpenaltyinfo.
org/documents/philly life death.pdf.
73 REGIONAL PUBLIC DEFENDER FOR CAPITAL CASES, Planning Document, available at
http://rpdo.org/publications/RPDO%2Planning%2oDocument%20%28Surnmer%20202%2 9 .
pdf (last visited Mar. 9, 2014).
74 Am. BAR AssN, EVALUATING FAIRNESS AND ACCURACY IN STATE DEATH PENALTY
SYSTEMS: THE KENTUCKY DEATH PENALTY ASSESSMENT REPORT 210 (2011), available at http://
www.americanbar.org/content/dam/aba/administrative/death-penalty-moratorium/fmal-ky-
report.authcheckdam.pdf.
75 See Indigent Defense: International Perspectives and Research Needs, UNITED STATES DEPT.
or JUSTICE, THE JUSTICE BLOG (Jan. 28, 20II), http://blogs.justice.gov/main/archives/1z6 9 .
76 Eugene G. Wanger, Michigan and Capital Punishment, MIcH. BAR J., Sept. 2002, at 38,
available at http://www.michbar.org/journal/pdf/pdf4article 4 87.pdf
77 See STUART BANNER,THE DEATH PENALTY: AN AMERICAN HISTORY 131-39 (2002); HUGO
ADAM BEDAU,THE DEATH PENALTY IN AMERICA 21 (3d ed. 1982).
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like Kentucky because it had a captive population-people who were already
prisoners-and the only punishments left were the death penalty, flogging,
and other brutal physical treatment. After the Civil War, the death penalty
and lynchings were used to terrorize blacks and maintain white supremacy.
Some crimes were punishable by death depending upon the race of the offender
and the victim. Slavery was perpetuated after the Civil War through convict
leasing." Black people were arrested on minor charges-such as loitering, not
having proper papers, theft-and then leased to the railroads, plantations, coal
mines, and turpentine camps.
Lynchings were eventually replaced by the perfunctory capital trial, where
the mob was told to "Just let the law take its course." Everyone knew what
was going to happen: the cases would be quickly tried, the lawyers assigned
to defend the accused would give only token representation, the juries would
be all white males, and the defendant would be sentenced to death. Historian
George Wright's book on the death penalty and legal lynchings in Kentucky
describes a trial that lasted only one hour and right after it the person was taken
behind the courthouse and hung." A Courier-Journal editorial said that it was
pretty hasty, but at least they did not lynch the defendant-that was seen as
a great move forward." This is the legacy of the criminal courts that are still
influenced by race in sentencing people to death and in contributing to today's
mass incarceration, which falls so heavily on people of color.
Justice William J. Brennan, Jr. had the remarkable ability, from his lofty
place on the Supreme Court, to describe a conversation between a lawyer and a
client facing the death penalty in some county jail:
At some point in this case, Warren McCleskey doubtless asked his lawyer
whether a jury was likely to sentence him to die. A candid reply to this
question would have been disturbing. First, counsel would have to tell
McCleskey that few of the details of the crime or of McCleskey's past
criminal conduct were more important than the fact that his victim was
white. Furthermore, counsel would feel bound to tell McCleskey that
defendants charged with killing white victims in Georgia are 4.3 times as
likely to be sentenced to death as defendants charged with killing blacks.
In addition, frankness would compel the disclosure that it was more likely
than not that the race of McCleskey's victim would determine whether he
received a death sentence: 6 of every 11 defendants convicted of killing a
white person would not have received the death penalty if their victims had
been black,while, among defendants with aggravating and mitigating factors
comparable to McCleskey's, 20 of every 34 would not have been sentenced
to die if their victims had been black. Finally, the assessment would not
be complete without the information that cases involving black defendants
78 See DOUGLAS A. BLACKMON, SLAVERY By ANOTHER NAME: THE RE-ENSLAVEMENT OF
BLACK AMERICANS FROM THE CIVIL WAR TO WORLD WAR 11 (zoo8); DAVID M. OSHINSKY,
WORSE THAN SLAVERY: PARCHMAN FARM AND THE ORDEAL OF JIM CROW JUSTICE (1996).
79 See GEORGE C. WRIGHT, RACIAL VIOLENCE IN KENTUCKY, 1865-1940: LYNCHINGS, MOB
RULE, AND "LEGAL LYNCHINGS" (1990).
80 See id. at 240-41 (1990) (discussing brutal accounts of "legal lynchings" in the Kentucky as
told by joumalists for Louisville's Courier-Journal and other newspapers of the time); see also Bush
v. Kentucky, 107 U.S. n1o (1883) (reversing and remanding with directions to set aside the indictment
against John Bush, a black man accused of murder in Lexington, Kentucky).
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and white victims are more likely to result in a death sentence than cases
featuring any other racial combination of defendant and victim. The story
could be told in a variety of ways, but McCleskey could not fail to gras its
essential narrative line: there was a significant chance that race woud ply a
prominent role in determining if he lived or died."
Those conversations continue until this day. Justice Brennan concluded that
no matter how much the Court's decision allowing Georgia to maintain the
death penalty despite such racial disparities would be criticized, "these painful
conversations will serve as the most eloquent dissents of all." 82
The Supreme Court has held that states must minimize the risk of race
coming into play in the decisions that lead to imposition of the death penalty."
But this raises the question of how much racial bias is acceptable in a decision
as big as life and death. We tolerate so many insect parts in our cereal, and so
much arsenic in our water, but how much racial bias does society tolerate in the
process through which it condemns people to die? Should we eliminate any
chance that racial prejudice plays a role? If we do, there is only one way to do
it, and that is to eliminate the death penalty. It is the only way it can be done.
There are other equally troubling questions. How much uncertainty is
tolerable with regard to executing people of low intelligence and people who
are profoundly mentally ill? Are juries able to measure precisely the degree of
disability and culpability of an intellectually disabled person? Are they able to
distinguish between people so intellectually disabled that they are exempt from
the death penalty,84 and those not quite intellectually disabled enough so that
it is acceptable to execute them? How should profoundly mentally ill people be
sentenced? Do their disorders and impairments reduce their culpability so that
they should be spared the death penalty or make them a danger to society so
that they should be executed?" Different people on different juries make those
decisions, but it is impossible for them to make them consistently. Intellectual
disability cannot be precisely measured. Psychiatrists and psychologist do not
fully understand mental illness and certainly do not agree with regard to it.
How can juries in capital cases, which are so often influenced by the passions of
the moment, make these immensely difficult decisions?
Prosecutors often assert that capital defendants claiming intellectual
disability or mental illness are malingering, that there is really nothing wrong
with them. When juries accept that argument, they may impose the death
sentences. But once the condemned arrive on death row, it may be apparent from
daily observation that some of them are totally out of touch with reality, others
81 McCleskey v. Kemp, 481 U.S. 279,321 (1987) (BrennanJ., dissenting) (citations omitted).
82 Id. at 345.
83 See Turner v. Murray, 476 U.S. 28,37 (1986); McCleskey, 481 U.S. 279.
84 See Atkins v. Virginia, 536 U.S. 304 (2002) (holding that execution of the intellectually
disabled, then called the "mentally retarded"violates the Eighth Amendment).
85 See TEx. CODE CRIM. PRO. ANN. art 37.071 §2(b)(i) (West 2oo6 & Supp. 2013) (providing
for the death penalty if "there is probability that the defendant would commit criminal acts of
violence that would constitute a continuing threat to society").
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are a danger to themselves or others, and some have additional manifestations
of mental illness. In those cases, the prison doctors diagnose them as mentally
ill and treat them with psychotropic drugs-sometimes even against their will.
It may be necessary to help prevent them from harming themselves or others or
make it possible for them take care of themselves by eating and bathing. There
may be no question that they are mentally impaired, but the legal determination
by the jury was that they were feigning illness. These are tragic mistakes.
How does a jury factor in the unspeakable abuse--sexual, psychological, and
physical-of so many people facing the death penalty in assessing culpability?
Abuse, neglect and deprivation do not excuse or justify crimes, but they are
relevant to sentencing "'because of the belief, long held by this society, that
defendants who commit criminal acts that are attributable to a disadvantaged
background ... may be less culpable than defendants who have no such excuse."' 6
But, again, how do juries calibrate culpability when considering abuse and how
do they do it consistently? It cannot be done because different people will assess
it in different ways.
IV. CONCLUSION
One of the most disturbing things in the American Bar Associations
Kentucky report was that the error rate was 64% in capital cases in Kentucky."
Fifty of the seventy-eight cases in which the death penalty has been imposed
have been reversed by the state or federal courts." One would expect and hope
that the greatest care would be taken in the capital cases. But that has not
happened in Kentucky.That gives a particular urgency to the need for Kentucky
to pursue providing competent counsel, ensuring prosecutorial accountability,
requiring full discovery, improving jury instructions, and other reforms discussed
in the ABA assessment. They are important not just for death penalty cases, but
to ensure fairness and reliability in all criminal cases.
But there is also the larger question of what kind of society and state
Kentuckians want. Kentucky has been a leader in the past. At a critical time in
our nation's history, when southern states were engaged in massive resistance to
racial integration, Governor Bert T Combs signed an executive order requiring
the integration of public accommodations in Kentucky." It can join those states
leading the country into the future by abandoning the death penalty.
86 Penry v. Lynaugh, 492 U.S. 302, 319 (1989) (quoting California v. Brown, 479 U.S. 538, 545
(1987) (O'Connor, J., concurring)).
87 AM. BAR Ass'N, EVALUATING FAIRNESS AND AccuRAcY IN STATE DEATH PENALTY
SYSTEMS: THE KENTUCKY DEATH PENALTY ASSESSMENT REPORT 5 (Dec. 2011), available at
http://www.americanbar.org/content/dam/abaladministrative/death-penaltymoratorium/final_
kyreport.authcheckdam.pdf.
88 Id.
89 Ky. Exec. Order No. 63-485 (June 26, 1963).
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Winston Churchill was one of many people over the centuries that said we
judge a society by how it treats its criminals and its prisoners." Does a society
torture its prisoners? The George W Bush administration tried to dodge the
issue by redefining torture." But a country either engages in torture or it does
not. And if it tortures, it tells us something about that society. Does that society
kill its prisoners? That tells us something as well. The Constitutional Court
of South Africa, in deciding on the constitutionality of the death penalty in
South Africa, said that South Africa was a nation in transition from hatred to
understanding, and from vengeance to reconciliation. And in the society they
were building in South Africa, there was no place for the death penalty."
It is increasingly clear that the death penalty's demise is inevitable. The
question for Kentucky is whether it is going to wait and be among the last
states to abandon the practice, or is it going to be among the leaders in turning
its back on this primitive form of punishment. The better angels of our nature,
as President Lincoln said, may finally be ready to recognize what Supreme
Court Justice Arthur Goldberg said long ago: "The deliberate institutionalized
taking of human life by the state is the greatest conceivable degradation to the
dignity of the human personality."" But the use of the death penalty is not just
degrading to the person who is tied down and put down. It is degrading to
the society that carries it out. It coarsens the society. It tells children how the
society solves its problems-through violence-and about its reverence for life.
The death penalty-like branding, lashing, confining people in stocks, and
cutting off limbs, fingers, and ears-is a relic of another era. These primitive
punishments were all used and accepted in colonial times before there were any
prisons, but only the death penalty continues to be used today. More modern,
humane, and constructive responses to crime are available today. When
Kentucky and other states consider these factors and recognize these realities,
they will join the rest of the civilized world in making permanent, absolute, and
unequivocal the injunction: thou shalt not kill.
90 See Winston Churchill, Speech in House of Commons, 2o July i91o,19 PARL. DEB., H.C.
(5th ser.) 1354 (1910) ("The mood and temper of the public in regard to the treatment of crime and
criminals is one of the most unfailing tests of any country.").
91 See TORTURE MEMOS: RATIONALIZING THE UNTHINKABLE (David Cole ed., 2009); THE
TORTURE PAPERS: THE ROAD TO Asu GHRAIB (KarenJ. Greenberg &Joshua L. Dratel eds.,2005).
92 State v. Makwanyane 1995 (3) SA 3 9 1 (CC) (S. Afr.).
93 Letter, THE BOSTON GLOBE, Aug. 16, 1976. See also The Case Against the Death Penalty,
ACLU, Dec. 11, 2012, https://www.aclu.org/capital-punishment/case-against-death-penalty.
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